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PER N.K. SAINI, VICE PRESIDENT

This is an appeal by the Assessee against the order dt. 31/05/2017 of Ld.
CIT(A)-3, Ludhiana.

2. Following grounds have been raised in this appeal:

1. That the order of learned Commissioner of Income Tax (Appeals)-3, Ludhiana
dated 31.05.2017 is wrong against law and facts of the case.

2. (a) That the learned Commissioner of Income Tax (Appeals)-3, Ludhiana erred
in confirming addition on account of disallowance of interest expenses of
Rs.2,88,000/- by wrongly applying the case of M/s. Abhishek Industries Ltd. When
these expenses relate to trade and were advances for construction to Sh. Kirpal
Singh.

(b) That the appellant has categorically explained that these advances relate to
frade for construction of guest house, which has not been completed during the
assessment year under consideration, but has been completed subsequently.
Hence the learned Commissioner of Income Tax (Appeals)-3 failed fo appreciate
the facts and erred in confirming the addition.

(c ) That the appellant has agreed fo addition on account of unvouched
expenses and not fo disallowance of interest under section 36(l)(iii) of the Income
Tax Act, 1961 as per grounds in foregoing paras, (d) The learned CIT (Appeals)



erred in dismissing this ground regardless of fact that on same issue the appeal
has been allowed in assessment year 2011-12 and assessment year 2013-14.

3. That the appellant craves to amend, alter, delete or supplement any ground of
appeal before the appealis finally heard and disposed off.

3. From the aforesaid grounds it is gathered that the only grievance of the
assessee relates to the confirmation of addition on account of disallowance of

interest amounting to Rs. 2,88,000/-.

4, Facts of the case in brief are that the assessee was deriving income from
manufacturing & Sale of Hosiery Goods and field its return of income on
28/09/2012 declaring an income of Rs. 1,26,67,980/- under normal provisions and
Rs. 1,30,93,247/- under section 115JB of the Income Tax Act, 1961 (hereinafter
referred to as ‘Act’). Later on the case was selected for scrutiny. The A.O. during
the course of assessment proceeding noticed that the assessee had given
interest free advances of Rs. 24,00,000/- for non business purposes, therefore the
proportionate interest was to be disallowed under section 36(1)(iii) of the Act, in
view of the judgment in the case of M/s Abhishek Industries Ltd. reported at 286
ITR 1.

5. The A.O. in para 2.2 of the assessment order dt. 20/02/2015 observed that
the counsel for the assessee had agreed that the said addition should be made
to the total income of the assessee. The A.O. worked out the amount of interest
at Rs. 2,88,000/- i.e; 12% of Rs. 24,00,000/- for 12 months and made the addition

u/s 36(1)(iii) of the Act, in the hands of the assessee.

6. Being aggrieved the assessee carried the matter to the Ld. CIT(A) who
also sustained the addition by observing in para 4.3 of the impugned order as

under:

4.3 I have carefully considered the appellant's submission. | have also gone
through the assessment order. It is seen that during the course of assessment
proceedings the assessee has itself offered for agreed addition as it has clearly
been mentioned in the assessment order. Therefore, in my considered view the
appellant has no case for appeal as it has itself agreed for the addifion to be



made in its income at the time of assessment proceedings. There are several
judicial pronouncements confirming this view. Further, the appellant during the
course of the appellate proceedings has mentioned and relied upon the order of
CIT(A)-4, Ludhiana in the case of its own concern. | am not inclined to agree with
the contention of the appellant. In its written, submission the appellant has
miserably failed to explain any commercial expediency or any business relation
of advance of Rs. 24 lac, to Sh. Kirpal Singh. It is observed that Neither the
appellant has explained the position of inferest free funds at the time of
advancement of loans. Neither any commercial expediency has been explained
by the appellant, while advancing these advances to Sh. Kirpal Singh. At the
same time this fact goes against the probability of advancing huge sum to an
individual for constfruction of guesthouse which was yet to take place. The
appellant has not been able to substantiate's claim in this regard. Accordingly,
the disallowance of Rs.2,88,000/- u/s 36(1) (iii] of the Act on account of interest
free loans and advance is ordered to be confirmed. These grounds of appeal are

dismissed.
7. Now the assessee is in appeal.
8. Ld. Counsel for the assessee submitted that the assessee was having

surplus funds out of which interest free advances were given therefore the
disallowances made by the A.O. and sustained by the Ld. CIT(A) was not
justified. It was stated that the assessee never agreed for the addition, in support
of this submission, copies of order sheets were furnished which are placed on the
record. It was also stated that similar additions made by the A.O. in the
preceding A.Y. 2011-12 and succeeding A.Y. 2013-14 have been deleted by the
Ld. CIT(A).

9. In her rival submissions the Ld. DR submitted that the assessee itself agreed
for the addition and no reason has been given for deviating from the said stand

taken by the assessee before the A.O.

10.  We have considered the submissions of both the parties and perused the
material available on the record. In the present case it is noticed that in the
copies of the order sheets placed at page no. 1 to 7 of the assessee’s paper
book, nowhere it is mentioned that the assessee agreed for the addition. It is
also noticed that the claim of the assessee before the A.O. as per the order

sheet entfry dt. 19/02/2015 was that the advances to Shri Kripal Singh were given



for the construction of guest house. Therefore by considering the contradictory
stand of the A.O. i.e. the assessee admitted for addition and the claim of the
assessee that no such admission was made for making the addition and this
plea that non interest bearing funds were available with the assessee. We deem
it appropriate to set aside this issue back to the file of A.O. to be decided afresh
in accordance with law after providing due and reasonable opportunity of

being heard to the assessee.
11.  Inthe result, appeal of the assessee is allowed for statistical purposes.

(Order pronounced in the open Court on 22/01/2020 )
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